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As the world becomes increasingly borderless, and businesses more 
international, our offices have come together to meet the needs of 
clients by providing advice across different time zones and financial 
centres. For example, we recently concluded one of Southeast Asia’s 
largest debt restructuring deals since the Asian financial crisis, 
worth over US$4 billion. The novelty of some of the key aspects of 
the transaction showcased our leading capabilities, while the sheer 
magnitude and complexity also called for the seamless and integrated 
advice from multiple jurisdictions and practice areas that involved 5 of 
our Firm’s offices. 
 
We also launched the Asian Regional Fund Centre – a one-stop 
centre that advises clients across all fund sectors. The centre not 
only showcases our comprehensive funds and tax capabilities, but 
more importantly, serves to prepare our clients as they grow their 
businesses in the region.
 
As a Firm, we continue to build on our strengths, with regional 
accolades that further cement our reputation in legal circles in Asia. 
At the ALB Hong Kong Law Awards 2017, we were honoured to be 
named Wealth Management Law Firm of the Year and, for the seventh 
consecutive year, the Matrimonial and Family Law Firm of the Year. In 
Singapore, we were ranked by Asian Legal Business as the second 
largest international law firm in the leading city state. We have also 
seen an increase in client activity across the Firm’s key industry 
sectors including Hotels & Hospitality, Luxury Brands, Sports, Art 
and Cultural Assets, Technology, Real Estate and Philanthropy. This 
has been driven by our Asian clients seeking outbound investment 
opportunities in Europe and the US as well as our foreign clients 
seeking to expand into Asia’s growth markets.
 
On another happy note, we started 2018 celebrating the 10th 
Anniversary of our Hong Kong office which opened in January, 2008. 

We are proud of what we have achieved in these past 10 years 
and are grateful to our clients for giving us the opportunity to serve 
their personal and business interests over the time. Drawing on the 
Firm’s more than 100 year history and reputation in working with 
successful people and entrepreneurs, we are confident that our clients 
- from family businesses to financial institutions and celebrities to 
philanthropic organisations - will continue to enjoy a wide range of 
quality international advice from our people for years to come.  
 
Meanwhile, happy reading and have a wonderful 2018!

Foreword
2017 was an 
exciting year for 
Withers in Asia 
as we continued 
to deepen and 
widen our expertise 
and practice 
coverage. We 
have strengthened 
our team with 
new hires, won 
some exciting new 
clients and advised 
on a number of 
significant projects.   
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In the spotlight

In the sp  tlight

With... Insights

In the second half of 2017, Withers continued to 

grow our corporate, financial services and real 

estate practice areas with the hire of two very 

talented teams of lawyers.

In Hong Kong, we welcomed Mabel Lui and her 

team of 11 which includes seasoned partners 

Polly Chu and Daniel Tang. Mabel joined the firm 

as Head of Greater China Commercial Practice 

and brings with her over 40 years of experience 

on China-related matters. Together with her team, 

she will advise our clients on a wide range of 

areas, including corporate, commercial, IP, real 

estate and trusts and estates matters.

In Singapore, Kenneth Szeto and his team

boosted the capabilities of Withers KhattarWong’s 

Boosting our capabilities in practice 
areas and markets

Banking, Finance and Property team. With 

clients including leading banks and financial 

institutions, family offices, property investors, 

funds and high net worth individuals, Kenneth 

and his team act across asset finance, 

corporate finance, and project finance 

matters, with a particular focus on real 

estate transactions.

Anthony Indaimo, Head of Withers’ Corporate 

Practice in Asia says: “We warmly welcome 

both teams on board. They bring considerable 

talent and experience to our firm and greater 

offerings to our clients. This further augments 

the firm’s capabilities in dealing with the ever-

developing Asian markets, as we continue to 

expand our client base in the region.”

At the Macallan ALB Hong Kong Law Awards 

2017 held in September, Withers was named 

Wealth Management Law Firm of the Year and, 

for the seventh consecutive year, the BDO Award 

Matrimonial and Family Law Firm of the Year. 

Hosted by Asian Legal Business (ALB), the awards 

recognise the outstanding performance of private 

practitioners and in-house teams from Hong Kong 

and the region.

Commenting on the wins, Sharon Ser, Withers’ 

Senior Regional Partner says: “Withers is extremely 

honoured to once again be recognised by ALB. The 

awards are a true testament of the legal services that 

our firm provides in issues pertaining to matrimonial 

and family matters and wealth management. We will 

continue to push our boundaries and be the ideal law 

firm for all our existing and potential clients across 

our many practice areas.”

Testament of our 
exceptional legal services

We concluded the largest debt restructuring 

deal in Southeast Asia in recent years. 

Representing global coal company, PT Bumi 

Resources Tbk – in its US$4.5 billion debt 

restructuring deal, our team tapped on the 

knowledge and expertise of lawyers across 

the Withersworldwide network, in cities 

such as Singapore, New York, Hong Kong, 

London, Tokyo and Melbourne, specialising 

in various practice areas.

Lead partner Tahirah Ara comments: “The 

deal of this magnitude and complexity 

is not just a milestone for our client, but 

establishes us as a firm with international 

capabilities. Within this deal, we engaged 

a global team with lawyers specialising in 

debt restructuring, mergers and acquisitions, 

investments and tax.”

A deal for a global team 
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Special Feature

With... Insights

What can a rugby and baseball lover 

whose career was largely in the media 

bring to Formula 1? As I learned from 

Chase Carey, the new Chief Executive Officer and 

Executive Chairman of the Formula 1 Group, plenty.

Following the US media giant, Liberty Media’s, 

US$4 billion acquisition of F1 rights holder - Delta 

Topco - John Malone wanted only one man to help 

manage the acquisition. Entering F1 as a relatively 

newcomer, Chase Carey knew exactly what his 

strengths and weaknesses were when he took 

up this role. After all, he has been known for his 

achievements in taking media companies, such as 

21st Century, Fox TV, DIRECT TV and News Corp, to 

newer heights, and was even once tipped to be the 

successor to media mogul, Rupert Murdoch.

 

Recognising that taking a business to the next lap is 

never a straight line, Chase embarked on a “listening 

and learning tour” right after he took the helm. He 

increasingly seeing investment in sports franchise 

as an alternative asset class, especially due to the 

fact that last year saw global sports revenues exceed 

US$140 billion.

 

I ended the Keynote Interview, energised by a 

palpable sense of change and excitement around the 

sport. Three themes stood out in my conversation 

with Chase:

• creating a shared vision
• developing an exciting narrative
• engaging the fans and the commercial benefits

Creating a shared vision
Chase acknowledges that there is still a significant 

amount of work to be done in F1, describing it simply 

as “early days”. He is looking to better manage the 

large ecosystem of drivers, teams, promoters and 

broadcasters, and aligning their various agendas into 

one shared vision. This is important because, like any 

other sports, the engagement with fans and sponsors 

is imperative to sustaining a viable future for F1. The 

stakeholders need to stay cohesive and invested in 

this conviction.

 

Over the past 40 years, the management of the sport 

has traditionally and successfully been synonymous 

with Bernie Ecclestone, a one-man human dynamo. 

However, Liberty Media recognises the complex and 

multi-dimensional world of F1, and the need to create 

a more inclusive and partnership-style culture. Chase 

values input from various stakeholders on how to 

build a spectacular sport with high octane racing at 

the centre – one that is filled with great competition, 

action, drama and meaningful engagement.

 

The vision that Chase wishes to create is not one that 

satisfies his vanity, but one that belongs to all 

the stakeholders of F1 and that everyone can be 

proud of. 

 

In revitalising a spectacular sport, Chase and his 

team have studied various aspects of F1 and are 

wanted to understand not just the frustrations and 

challenges faced by teams, drivers and promoters, 

but also the opportunities to grow the sport from 

the perspective of people both in and outside the 

privileged paddock.

 

In September 2017, as we geared up for the F1 

Singapore Grand Prix - with the then looming doubt of 

Singapore’s contract renewal to host the sport’s only 

night race - I had the pleasure of hosting Chase for 

the Keynote Interview at the All That Matters event. 

 

Our law firm has been both proud and fortunate to 

have been assisting various stakeholders in F1 for 

over 30 years, from drivers, racing teams, promoters 

and broadcasters. What was clear from the Keynote 

Interview was that Chase shines as one of the most 

inspiring communicators in articulating his future 

plans for F1. This is crucial given the growing interest 

from many successful and wealthy entrepreneurs 

(including many clients of our Firm) who are 

looking to put together a long-term strategic plan, 

which identifies and prioritises innovative ideas that 

are needed to make the sport relevant for the next 

10 years.

Developing an exciting narrative
Many sport fans, myself included, can agree that 

the competition on the track, field, pitch or court is 

only part of the excitement. A compelling narrative 

of the history, drama and the sports heroes are what 

captivate the fans even at times when the cars are in 

the garage and after the engines are switched off.

 

As a huge fan of baseball and rugby, Chase is no 

stranger to the excitement that can brew in the locker 

rooms and dugouts. As he grows his appreciation for 

the rich history of F1 and its many stars, he relishes 

in the great personalities of the drivers. Given Liberty 

Media’s strengths in digital and social media, Chase’s 

team is doing everything they can to give the drivers 

the opportunities to excite, inspire, entertain and 

more importantly, to connect with the audience, 

especially through social media.

 

Moments like bringing a crying six-year old to meet 

his hero, Kimi Räikkönen, in Barcelona give the 

sport, amid the roaring engines and screeching 

tyres, a softer, gentler and more human side. These 

are the moments that bring F1 closer to its fans and 

make it more accessible for everyone. While these 

moments cannot be organically recreated, Chase 

and his team are committed to letting drivers, teams 

and fans do things that will create positive energy 

and excitement, and ultimately touch people’s hearts. 

After all, the sport belongs to not just Liberty Media, 

but to everyone.

Engaging the fans and the 
commercial benefits
Let’s face it, a sport without fans is no sport at all.

 

With Chase, it is all about what the fans want to see, 

but within reason. His time at the races to date has 

also given him an appreciation of the F1 fans and 

Chase the future of F1
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an understanding of the rich culture and history that 

many of us treasure. While open to trying new ideas, 

the sentiments and passions of the F1 die-hards are 

something Chase and his team will not underestimate 

nor overlook.

 

F1 is looking to engage in a different way with host 

cities and countries and to include more Asian drivers, 

teams and circuits, including China. This will reach a 

wider, and possibly newer, fan base in a region where 

over 60% of the world’s population live. 

F1 must shake off the long-held perception that F1 

is solely the indulgence of Rolex-wearing, middle-

aged white men. Chase’s experience in TV has 

allowed him to grasp what engages the newer 

generations – the Millennials – who no longer 

watch TV the way their parents did and are part of 

the Omnichannel Generation whose lives are now 

entwined on their hand-held device. As such, Chase 

and his management team are looking to re-energise 

traditional broadcast television to give it a sense of 

freshness for F1 fans the world over.

Apart from the fans, sponsors are equally important in 

the ecosystem. Chase believes the one-dimensional 

relationship, with sponsors sticking their logos on 

the track and hoping for some TV airtime during the 

race, is in the past. Both of us have observed in 

our different roles in the sport, that with new media, 

it is important to have tailor-made sponsorship 

opportunities that help sponsors maximise mileage 

through meaningful activation programmes. I have 

personally observed the importance of this need for 

a win-win outcome through our firm’s long history 

in advising Benetton Formula 1 Ltd. which is now 

Renault Sports Racing, following Renault’s recent 

acquisition Lotus F1 Team. 

Early Days but positive 
signs ahead
Indeed, under the new leadership, F1 is in for an 

exciting time as it enters the next lap of its illustrious 

history. The vision set out by Chase is most definitely 

an impressive one, with the stakeholders – drivers, 

teams, fans, sponsors, broadcasters and hosts – 

forming the central core of F1’s future.

If the new changes are successfully implemented, it 

will bring financial and commercial reward for all, as 

revenues increase and the prize pool grows, creating 

a virtuous circle. 

Many of the F1 team owners also look forward to 

discussing Liberty Media’s plans to grant publicly 

listed shares to the teams to unlock the benefits in 

allowing potential investors the ability to value a 

F1 team, long seen as a challenge and one of the 

barriers to entry. Over the past few years, many 

of the Firm’s clients have engaged us to carry out 

due diligence on some of the teams with a view to 

investing and we believe that this is likely to continue 

as Liberty’s plans become reality. 

 

As a long-time fan and legal adviser to stakeholders 

in the sport, there is a sense of excitement that 

change is coming. Personally, I just can’t wait to see 

the future unfold.

Family and personal Interest

Thorne v Kennedy: the death 
knell for prenups in Australia?

p erhaps not shock waves but certainly 

ripples have passed over the Family 

law legal community in Australia with 

the judgment handed down by the High 

Court in Thorne v Kennedy on November 8. 

In that case, the court held that a prenuptial 

agreement, and a subsequently settled post 

nuptial agreement in substantially the same 

terms, would not be enforceable on the basis 

of undue influence and unconscionable 

conduct by the husband. This comes at a 

time when prenuptial agreements as well 

as post nuptial agreements are on the rise 

and generally more acceptable not only in 

Australia, but in many countries globally, not 

least Hong Kong.

Here, the husband was a successful property 

developer, owning assets worth between A$18 

million and A$24 million, a divorcee with three 

adult children who was aged 67 at the time of 

the marriage. The wife was an Eastern European 

woman living in the Middle East, also divorced 

but with no children and aged 36. The couple 

met over the Internet on a dating website in 

2006. They met in person soon after and he took 

her on an extended trip around Europe, meeting 

her family. They moved to Australia in March 

2007 and set their wedding day for September 

30, 2007. In August Mr. Kennedy instructed his 

solicitor to prepare a prenuptial agreement but 

it was not until 11 days before the wedding that 

he informed Ms. Thorne that they needed to 
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make an appointment to see the solicitors to 

sign it. He had made it clear from the outset 

that there would be no wedding without an 

agreement in place as he wanted to leave his 

assets to his children. 

The following day, Ms. Thorne sought 

independent legal advice. She was given 

strong advice by the family law solicitor not to 

sign the agreement as the A$4,000 provision 

for maintenance was very poor from someone 

in Mr. Kennedy’s circumstance. He had further 

provided housing for her but there was no 

certainty that the housing would be built. Lump 

provision of A$50,000 was described by her 

lawyer as “piteously small”. There was also 

provision in the event that Mr. Kennedy were 

to die while they were still living together, 

which was Ms. Thorne’s main concern at the 

time. Her lawyer went on to advise that she 

believed Ms. Thorne was under significant 

stress in the lead up to the wedding and that 

she was only prepared to sign so that the 

wedding would not be called off. 

Despite her legal advice to the contrary, Ms. 

Thorne signed the agreement on September 

26, four days prior to the wedding. Her 

relatives had flown out from Eastern Europe 

and were staying, courtesy of Mr. Kennedy, in 

his home. After the wedding, again contrary to 

the strong advice from her lawyer, Ms. Thorne 

also signed a postnuptial agreement 

in substantially the same terms as the 

prenuptial agreement.

In less than 4 years after the marriage, the 

parties separated and signed a separation 

declaration and Ms. Thorne applied to set 

aside the agreements, seeking property worth 

A$1.1 million and a lump sum of A$104,000. 

Unfortunately Mr. Kennedy died in 2014 

during the trial and the case was continued 

by the executors of his estate, who were two 

of his adult children. The primary court found 

that the agreements should be set aside, 

the Full Court disagreed on appeal and 

the matter came before the High Court 

for determination. 

The court looked at the legal concepts of 

duress, undue influence and unconscionable 

conduct. The primary court had focused on 

the wife’s lack of free choice rather than 

whether the husband had exerted pressure 

on her. Lack of free choice, particularly 

between fiancées, was a presumption within 

the legal doctrine of undue influence. In 

finding that the wife had no choice or was 

powerless, the primary judge noted her lack 

of financial equality with Mr. Kennedy, her 

lack of permanent status in Australia at the 

time, her reliance on Mr. Kennedy for all 

things, her emotional connectedness to their 

relationship and hopes for motherhood, her 

emotional preparation for marriage and the 

“public-ness” of her upcoming marriage. She 

had “no job, no visa, no home, no place, no 

community”. In respect of the postnuptial 

agreement, the effect was the same – if she 

did not sign, the marriage would be at an 

end before it had begun.

The Full Court on appeal essentially held 

that financial inequality in itself could not 

provide a reasoned basis for duress. 

The court further held that Ms. Thorne 

could not have been subject to undue 

influence because she has acquiesced in 

Mr. Kennedy’s desire to protect his assets 

for his children and because she had no 

concern about what she would receive 

on separation. Rather, her concerns 

were whether he would predecease 

her. They also found that there was no 

unconscionable behaviour because there 

had never been any misrepresentation on 

his part: he had always been clear that, 

should they separate, this would happen.

The High Court agreed with the primary 

judge that the agreements should be set 

aside because of undue influence and 

Mr. Kennedy’s unconscionable conduct: he 

had clearly taken advantage of Ms. Thorne’s 

weak position, and that she was at a special 

disadvantage which he, or any reasonable 

person, would see was a real possibility. 

The circumstances in which she found 

herself were such that her state of mind 

was affected to the extent that rendered her 

incapable of making a judgment in her own 

best interests.

Is this new? In fact, not really. There are 

many cases all over the world in which 

guidelines have been given to safeguard the 

rights of the financially weaker party and, in 

particular, there are guidelines in respect of 

how many days before the wedding should 

the agreement be signed. 

In England the recommended number of 

days is 28, in which time the parties should 

have been able to consider the implications 

of their agreement and allegations as to 

duress and undue influence fall away, or are 

at least diminished. The agreement must 

also be fair. One clear point which came 

out in trial on the evidence of Ms. Thorne’s 

lawyer was that the agreement was “entirely 

inappropriate” and inadequate. 

So will this mark the death knell for prenuptial 

and postnuptial agreements? No, but it is a 

useful reminder that agreements may well not 

be enforceable if certain factors are absent: 

the parties must have time to reflect on 

their agreement, there must be intention to 

make the agreement which is unaffected by 

pressure from either side and the agreement 

must be a fair one, providing adequate 

provision for both parties in the event of 

relationship breakdown. 
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Navigating the nuts and bolts 
of cyberbullying and online 
harassment or defamation

W e live in a modern world 

where the use of information 

technology is essential for 

the success of businesses. An increasing 

number of businesses have a presence 

on social media and use a wide variety of 

online platforms to promote their products 

and services. However, while information 

technology has helped to promote business, 

it can also be used to harass or defame a 

business or an individual. 

Interesting facts:
• The false statement that Pope Francis 

endorsed Donald Trump to become the 

President of the United States had more 

than 950,000 Facebook shares, comments 

and reactions. 

• The false story “Woman arrested for 

defecating on boss’ desk after winning 

the lottery”, which was reported on ‘the 

Valley Report’, had more than 1.75 million 

Facebook shares, comments and reactions. 

The false story provided a description of the 

woman, including a picture of her face.

c. The Internet provides users the 
advantage of anonymity – The use of 

the colloquial expression “Internet troll” is 

common these days. These are individuals 

who remain anonymous or use a fictitious 

identity to maliciously publish statements 

online or engage in cyberbullying/

harassment. Consumer reviews which are 

maliciously published on websites such 

as Yelp, TripAdvisor, HungryGoWhere 

and Booking.com are a good example. 

The challenge for businesses is that 

these reviews may negatively impact how 

consumers view a particular business or a 

service provided. 

Interesting facts:
• In 2015, £23 billion of consumer spending 

in the United Kingdom was influenced by 

online reviews and half of all adults in the 

UK used reviews to make buying decisions. 

• It is expected that there are over 80 

  million Facebook accounts that are fake 

and dupes.

With... Insights

The Internet arguably has the widest reach of 

any form of communication. We have moved 

away from the traditional “one-to-many” models 

such as print media, radio and television 

broadcasts to an interactive “many-to-many” 

model, where social media and online platforms 

such as Instagram, Twitter, Facebook, Linkedin 

and YouTube have taken a lead role. This trend, 

coupled with the increase in the use of e-mail 

communication, has fuelled a rapid growth in 

information technology. 

A new face for an 
old friend
Defamation and harassment per se are not 

new concepts and have existed long before 

the Internet. However, information technology 

has changed the way we perceive and react 

to such wrongful conduct. Further, the manner 

in which the Internet is designed and operates 

impacts how we handle and address bullying/

harassment and defamation online. The key 

challenges are:

a. The Internet is vast – It is impossible for 

any individual or business to have access 

to all the information or content generated 

and shared by users online. This creates 

difficulty in the ability to identify defamatory 

statements made on the Internet and take 

appropriate steps in a timely manner. 

Interesting facts:
• There are over 1.9 billion active Facebook 

users as of March 2017 and statistics show 

that 500,000 comments are posted, 290,000 

statuses are updated and 135,000 photos 

are uploaded on Facebook every 

  60 seconds! 

• On average, there are around 600 tweets 

every second and 500 million tweets per day 

in 2016. 

b. The ease by which information may be 
disseminated on the Internet – The longer 

the defamatory statements remain online, 

the greater the risk and damage that the 

victim would suffer given the ease by which 

information may be shared, reposted 

  and commented. 

Family and Personal Interest
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Checklist for victims of 
online defamation or 
cyberbullying/harassment
1. Ascertain identity of the perpetrator

Most perpetrators do not reveal their true 

identity when engaging in wrongful conduct 

via the Internet. It is therefore necessary 

to identify the identity of the perpetrators 

before deciding the necessary steps to 

be taken.

a. Engaging the person to gather more 

information about him/her. This information 

may allow for an educated guess as to the 

identity of the person. For example: whether 

this individual is an ex-employee/ colleague, 

a competitor or party with a vested interest 

in damaging one’s reputation. 

b. If the perpetrator has published defamatory 

statements, via online platforms or using an 

e-mail account, it may be possible to obtain 

the necessary information about the identity 

of the perpetrator from the relevant service 

providers. Generally, service providers such 

as Google, Singtel or Facebook will only 

disclose personal information relating to the 

perpetrator if there is a court order. There is 

always the risk that the information provided 

to the service provider when opening the 

e-mail account or social media account 

was fictitious. In most cases, however, the 

victim is able to obtain at least one or two 

pieces of useful information, such as an 

active mobile number or the date of birth, 

which assists in the ability to identify the 

perpetrator or at the very least narrow down 

the possible identity of the perpetrator. 

2. File a report with the police
This should be done even if there is no 

expectation that criminal proceedings 

will actually follow. The police have much 

wider powers and under certain mutual legal 

assistance treaties between Singapore and 

other countries, they may be able to identify 

perpetrators and act more quickly. 

The existing legislation, in particular, the 

Prevention from Harassment Act, safeguards 

individuals and businesses from online 

defamation, harassing conduct on the 

Internet and related antisocial behaviour. Any 

perpetrator who is found to have breached this 

Act may face both criminal and civil penalties.

3. Engage an online reputation firm
Online reputation firms have at their disposal 

search engine optimisation software that 

can help to identify and remove defamatory 

statements and negative content from the 

pages generated by search engines. They are 

able to assist where there is a real likelihood 

that the online statements have been shared 

on various social media platforms. 

4. Record and log pertinent information 
As far as possible, all instances of contact 

(by whatever means) or online postings when 

noticed should be recorded or logged. The 

easiest method is to take screenshots. It 

may be a cumulative course of conduct on 

the part of the perpetrator which ultimately 

justifies the imposition of criminal or 

civil penalties. Further, it is difficult (and 

sometimes impossible) to access historical 

material from social media platforms. For 

example: Instagram stories disappear after 

24 hours and posts on Twitter and Facebook 

could be edited at any point in time. 

5. Preserve vital evidence
There may be a need to avoid closing 

social media accounts or deleting online 

posts before consulting the police or a 

lawyer to prevent the loss of vital evidence. 

This can be a difficult decision to make in 

certain circumstances as the harassment 

or publication of defamatory statements 

may only continue if the victim’s social 

media account remains active or posts are 

available on the Internet. 

6. Consider the potential risks of   
commencing legal proceedings
It is important to carefully consider the 

potential risks of proceeding to court in 

relation to claims regarding defamatory 

statements or cyberbullying/harassment. 

These include:

a. Public record – legal proceedings are 

usually a matter of public record and 

more people would become aware of the 

defamatory statements. These people may 

not know the full story and whether or not 

the statements complained of are true 

 or false.

b. Media and public scrutiny – The media 

may take an interest in the legal proceedings 

and it is impossible to control the manner in 

which the matter is reported and the public 

scrutiny that may arise as a result.

c. Public access to intimate and personal 
matters – If the cyberbullying or defamatory 

statements relate to very intimate or personal 

matters, the victims may not want to subject 

themselves to that much embarrassment. For 

example: the perpetrator had published nude or 

compromising pictures of the victim on 

 the Internet.

d. Legal defences – There is the hurdle of 

showing that the statements complained of 

are defamatory or the conduct amounts to 

harassment. This is not always straightforward 

and the law provides several defences to resist 

claims for defamation (such as qualified privilege 

or fair comment) or harassment (such as 

conduct was reasonable or there was no reason 

to believe that the words used would be heard, 

seen or otherwise perceived by the victim).  

Conclusion
There is no doubt that the Internet and 

social media have revolutionised the way we 

communicate with one another. It is, however, 

important that individuals and businesses 

recognise the myriad of ever-lurking challenges 

that accompany the use of social media and 

bear in mind the need to carefully navigate these 

challenges to prevent, avoid and stop persons 

from using online platforms to engage in online 

defamation or cyberbullying/harassment. 

A version of this article 
was first published on 
asialawnetwork.com

With... Insights

Ushan Premaratne
SINgaPore 
ushanpremaratne@witherskhattarwong.com
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Why do you need a 
cross-border will? be situated where the real estate is located; 

company shares are generally situated where 

the company is registered. Other assets are 

more difficult. For example, bank accounts 

may be administered in one jurisdiction, but 

held in another. Similarly, with an investment 

portfolio, it is not always clear whether you 

own an account, the underlying asset or an 

interest in a trust/fund.  

The determination of the situs of the assets is 

going to be very important when considering 

whether one should have more than one 

will. Some practitioners favour the approach 

that an individual should have different wills 

for each jurisdiction, and others have a 

preference for as few wills as possible. Those 

who favour the multiple wills approach tend to 

do so on the basis that multiple wills speed up 

matters post-death: probate or the equivalent 

procedures can be pushed for in more than 

one jurisdiction at the same time. As a rule 

of thumb, we would generally recommend 

as few wills as possible. With multiple wills, 

care must be taken to avoid gaps (i.e. missing 

jurisdictions) and to steer clear of ‘accidental’ 

revocations. An effective will should also 

address the burden of debts and taxes. With 

internationalisation, it is not inconceivable that 

the liability and the assets may be in different 

jurisdictions. If an individual has more than 

one will, the wills should provide for the 

allocation of debts and other liabilities, and 

should be consistent across the board.

As estate duty was abolished in Hong Kong 

in February 2006, Hong Kong domiciliaries do 

not need to be concerned about inheritance, 

estate and/or gift tax with regards to their 

Hong Kong estate. However, it may well be 

that an individual has assets in jurisdictions 

which impose inheritance, estate and/or gift 

tax with regards to such assets. Where an 

With... Insights

I t is now commonplace for individuals to 

invest internationally to gain exposure to 

international markets (real estate, shares, 

currency) and to hold assets through special 

purpose vehicles. Investment managers will tell 

their clients international investment is essential 

to achieve diversification.  Individuals may 

also obtain international exposure indirectly, 

for example, if they work for an international 

company and are awarded stock in that entity, 

they have an interest in an overseas company.  

While international diversification is part of 

modern life, it does not make estate planning 

easier. With a range of assets in different 

locations, one will need to consider the 

succession law in relation to each of these 

locations to work out what will happen to these 

assets on death.  

Family and Personal Interest

As a starting point, it is important that 

individuals, regardless of the size of their 

estate, have effective wills in place. Even if an 

individual has a lifetime trust, it is still important 

that he has a will in place to ‘catch’ assets not 

transferred into trust.  

If an individual does not have a valid will in 

relation to an asset, he is ‘intestate’. Where 

an individual dies ‘intestate’, he loses control 

over who will inherit his estate and default 

provisions will automatically kick in instead.  

The applicable intestacy rules will turn on where 

the assets are located and the domicile of the 

deceased individual.  

Take, for example, a Hong Kong domiciled 

individual who passes away leaving a wife 

and children and a house in Hong Kong worth 

HK$10million. In this situation, the surviving 

spouse does not take the entire house. Instead, 

the Hong Kong intestacy rules will kick in and 

the spouse will take property up to HK$500,000 

plus personal chattels but half of the balance 

is held on statutory trusts for the spouse, with 

the other half being held for the surviving 

children, which would result in a complicated 

outcome that, in practice, no one actually 

wanted. In contrast, under the intestacy rules in 

England and Wales, the surviving spouse of an 

English domiciled individual will take property 

up to GBP250,000 plus personal chattels as 

well as half of the balance absolutely, with 

the remainder held on statutory trusts for the 

surviving children. The intestacy provisions in 

England and Wales are therefore more generous 

than that in Hong Kong but still not satisfactory.

If an individual ignores the importance of 

planning for succession after death or the will is 

not valid, he loses control over who administers 

his estate, and the ability to choose where the 

assets go.  

When preparing a will, the first questions to be 

addressed are: what are the person’s assets 

and where are they situated?  

The initial question in terms of considering 

the range of assets is, itself, not always easy.  

There are some assets where situs is going 

to be obvious – directly held real estate will 

If an individual ignores the 
importance of planning for 

succession after death or the will is 
not valid, he loses control over who 
administers his estate, and the ability 
to choose where the assets go.
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Family and Personal Interest

individual has assets in jurisdictions with 

some form of inheritance, estate and/or gift 

tax, he should seek proper advice when 

undertaking estate planning to ensure that his 

wishes regarding succession will be achieved 

through effective will structuring and in a tax 

efficient manner.

For example, inheritance tax is the form of 

estate and gift tax that applies in the UK. 

An individual who is domiciled in the UK is 

subject to inheritance tax on his worldwide 

assets, whereas a non-UK domiciled 

individual is only subject to inheritance tax on 

his UK property. Where there is an inheritance 

tax exposure, the first GBP325,000 of a 

person’s estate (known as the ‘nil rate band 

(‘NRB’) is taxed at 0%, and amounts in excess 

of the NRB are charged at the rate of 40%.  

Spouse exemption will, generally, provide a 

100% relief from inheritance tax in respect 

of intra spouse transfers. As such, a simple 

estate planning technique is for spouses to 

leave their UK assets to each other under 

their wills. In the UK, where there is a domicile 

‘mismatch’ (that is, where the domicile 

position of the married couple is different, for 

example, where one spouse is UK-domiciled 

on death and the other is not), the spouse 

exemption is capped at the amount of the 

NRB, that is, GBP325,000. However, the non-

UK domiciled spouse has the ability to elect to 

be treated as UK-domiciled for inheritance tax 

purposes (such that 100% spouse exemption 

is available), and assuming the non-UK 

domiciled spouse was not resident in the UK, 

he/she will cease to be treated as UK deemed 

domiciled after 4 complete tax years.

Finally, in terms of post-death procedures, 

in most common law jurisdictions, on death, 

a personal representative will need a grant 

of representation before he can deal with the 

assets. This requires a will to go through a formal 

court process (which is commonly known as the 

probate process) and once the will has been 

authenticated to be valid, the court will issue 

a court order in the form of a grant of probate 

authorising the personal representatives to 

‘unfreeze’ and to deal with the assets comprising 

the estate.  

In terms of time scale, once the requisite 

inheritance tax forms have been filed with 

Her Majesty’s Revenue and Customs (‘HMRC’) 

and any inheritance tax due has been paid, a 

typical application for probate in England and 

Wales will take about two weeks. In contrast, 

a typical application for probate in Hong Kong 

will take a couple of months, and will likely take 

longer in the case of an intestacy or if there are 

other complications.  

Certain jurisdictions have a mutual recognition 

probate procedure and so a grant of 

representation issued in one jurisdiction may be 

‘re-sealed’ in another under a relatively simplified 

procedure without the need to take out a fresh 

grant. For individuals with assets in Hong Kong 

and the UK, a Hong Kong will can easily be 

re-sealed in the UK. Likewise, an English law 

will can also be ‘re-sealed’ in Hong Kong with 

regards to Hong Kong assets.

With... Insights
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U nited States citizens residing abroad 

have increasingly become aware of 

the US federal tax obligations that 

apply to them even while living overseas.  

News reports and personal experiences (like 

trying to open a bank account) have alerted 

even the most unsuspecting individuals to 

“FATCA” and US tax filing responsibilities for 

expat Americans.

However, it is our experience that individuals 

who are lawful permanent residents of the US 

(that is, Green Card holders) spending time 

abroad may not be aware that the same US 

federal tax obligations apply to them too. Any 

Green Card holder who spends more than a 

small amount of time traveling outside the US 

should be informed of the tax and immigration 

consequences of doing so.

Like a US citizen, a Green Card holder is 

subject to annual US federal income tax and 

reporting on a worldwide basis. US federal 

income tax reporting can apply to a Green 

Card holder even if the person’s Green Card 

is expired!

Also, similar to US citizens, Green Card 

holders may be subject to US federal gift and 

estate tax on transfers of property wherever 

located. That is because holding a Green Card 

creates a strong indication of US “domicile” 

Important considerations 
for US green Card holders
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status for US federal gift and estate tax 

purposes. Just consider the case of Estate of 

Khan, in which the US Tax Court held that the 

late Mr Khan, a Green Card holder who did not 

visit the US for the last five years of his life, 

was deemed domiciled in the US for US federal 

estate tax purposes. This is a practical concern 

for any Green Card holder who has been 

making gifts to relatives or friends.

If you are a Green Card holder and, having 

read this article so far, you are discovering 

some previously unknown (and uncomfortable) 

facts, do not be concerned. We routinely have 

clients face this very same situation and we 

help them participate in one of a few IRS 

voluntary disclosure programmes in order to get 

into tax compliance for previously failing to file 

US federal tax returns. Often, there is limited 

penalty exposure.  

From an immigration perspective, you should 

also be aware that Green Card status may be 

endangered by extended residence abroad.  

Therefore, if you wish to keep your Green 

Card, you should take steps to inform the 

US government of any prolonged presence 

overseas. It would be wise to take advice in 

this respect, as careful consideration should 

be given when discussing with US immigration 

and border patrol officers why you are spending 

extended periods of time outside America.  

After all, to obtain a Green Card, you stated 

your intent to permanently reside in the US.

Related to this last point of communicating 

with immigration officials, if prompted, do not 

consider relinquishing your Green Card without 

taking legal advice. There could be serious tax 

implications of doing so because persons who 

have held a Green Card for eight of the last 15 

years are subject to the same US expatriation 

tax rules as U.S. citizens. This means that for 

a long-term permanent resident of the US who 

is considered a “covered expatriate”, upon 

relinquishing the Green Card, this individual 

may be subject to an “exit tax” as if he or 

she sold his or her worldwide assets and 

is subject to US federal income tax on the 

hypothetical gain. Other onerous implications 

could arise as well, such as after Green 

Card relinquishment gifts from the former 

Green Card holder to American citizens and 

residents could be subject to US gift or estate 

tax. This status as a covered expatriate only 

applies in the case that the former Green Card 

holder, at the time of relinquishment, (i) was 

worth more than US$2 million, (ii) annually 

paid more than US$162,000 in US federal 

income tax on average for the prior five years, 

or (iii) was not in US tax compliance for the 

same five-year period.

In summary, Green Card holders who spend 

a significant amount of time outside the US 

or are considering a move abroad should 

carefully note the US tax and immigration 

issues that apply to them.

George McCormick
hong kong
george.mccormick@withersworldwide.com
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please contact us at funds.asia@withersworldwide.com.
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To mediate or not to mediate? 
View point from an insurance 
law practitioner

Basics of mediation
In mediation, the parties involved in a 

dispute come to the negotiating table with 

a neutral third person (the mediator) who is 

trained and experienced to help them come 

to a mutually satisfactory solution of their 

conflict. Mediation is entirely voluntary. It 

only happens if both sides request it, and a 

settlement of the dispute through mediation 

is reached only if both sides agree to it. The 

mediator does not make decisions or give 

opinions. If the parties themselves do not 

agree to a solution, they go back to where 

they left off before mediation.

With... Insights

I n recent years, there has been a 

slow but steady movement for parties 

involved in an insurance dispute to 

choose mediation as a way of resolving 

their differences instead of engaging each 

other in an expensive, stressful, and time-

consuming legal battle in court or in an 

arbitration tribunal and ending up with an 

outcome they might not be happy with. If 

you reach an impasse in negotiations with 

an insurance company over the settlement 

of your insurance claim, you may wish to 

attempt mediation before jumping into the 

courtroom or arbitration proceedings.

Business Interest

Benefits of mediation 

• Greater flexibility and control: Courtroom 

processes are strict and rigid. There is 

a process that parties must adhere to at 

all times. In a typical trial, the respective 

lawyers will present their respective clients’ 

Opening Statement, followed by cross-

examination of the witnesses and Closing 

Submissions. Whereas in a mediation 

setting, parties are in control and the process 

is informal as the purpose is to allow each 

side to have its say without the burden of 

special legal procedures, and without fear 

that if they say the wrong thing they can 

“lose” in the dispute.

• Quicker and less expensive: A mediation 

session usually takes one day to complete 

and is less expensive than a typical lawsuit. 

The cost of mediation is usually split equally 

between the parties. The lawyers also spend 

less time preparing for a mediation session 

as opposed to a full blown trial. Therefore, it 

is cost effective.

• Creative solutions: Parties can explore 

non-legal remedies and solutions. Parties 

can focus their attentions on their needs and 

interests rather than on their legal rights and 

remedies. For example, in a professional 

indemnity case involving a dispute 

between a house buyer (Claimant) and his 

property agent (Respondent), the Claimant 

requested for a donation to be made in the 

Respondent’s name to an organisation of her 

choice as a term of the settlement.

• Confidential: The mediation process is 

confidential, unlike a court process which is 

usually public. This means whatever either 

party says or reveals during mediation 

cannot be used in later stages of the dispute 

and there is no media publicity or attention.

• Preserves relationships: Mediation can 

help to preserve relationships that would 

likely be destroyed through years of litigation. 

Because it is collaborative, rather than 

adversarial, commercial relationships can 

often be saved. 

• Greater compliance: Finally, because it is 

mutually agreed upon, compliance with the 

mediated settlement is generally higher than 

with lawsuits as it is a consensual process.

Closing thoughts
With the myriad and diverse types of disputes 

within the insurance industry (insured vs 

insurer, insurer A vs insurer B), it is certainly 

worth considering the merits of referring 

the disputes to mediation rather than the 

adversarial process. In order to achieve this, 

dispute resolution clauses within the insurance 

policies which typically refer disputes 

to arbitration should be re-considered. 

Underwriters should also consider drafting 

clauses to refer disputes to mediation as a first 

resort. This would certainly augur well for all 

the stakeholders in the insurance industry.

Sharon Lin
SIngapore
sharonlin@witherskhattarwong.com
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Cryptocurrencies: Decrypting 
the past, regulating the future

more coins. The decentralised nature of 

bitcoin transactions are designed to keep it 

further out of reach of any single regulatory 

or government authority.  

The dominance of bitcoin, however, 

has been gradually slipping as different 

cryptocurrencies have been introduced. 

Currently, the second most valuable 

cryptocurrency, by total market 

capitalisation, is ether, the form of payment 

on the ethereum blockchain. 

Then there was Initial Coin 
Offerings (ICOs)
The rising popularity of cryptocurrencies is 

evidenced by the rapid increase in ICOs. 

This is a funding structure whereby a new 

blockchain venture issues its own token to 

investors as opposed to traditional shares 

or debt. ICOs are often structured as an 

exchange of ether or bitcoin for a pre-

determined amount of the new token, but 

new and novel pricing mechanisms are 

starting to emerge.

It is worth noting that the economic 

motivation behind participating in an ICO is 

slightly different from the purchase of debt 

or equity in a new venture. Investors will 

only realise an economic return if there is 

demand for the token itself, which can come 

in the form of fevered speculation or a real 

world business case. A factor that led to 

a rise in the price of ether in recent times 

was the rising demand from purchasers 

who invested in ICOs. It is perhaps not 

surprising then that the price of ether has 

since retreated as these new ventures 

progressively cash out of their holdings to 

fund their projects with fiat currency. 

With... Insights

I nterest in cryptocurrencies has grown 

significantly since the inception of 

bitcoin in 2009. Widely regarded as 

the next evolution in financial services 

technology, cryptocurrencies offer the 

promise of increased speed and accuracy 

in payment processing; greater access 

for the unbanked; and a detachment 

from centralised monetary policy. While 

trading in cryptocurrency has historically 

been dominated by speculators, which 

contributed to notorious price volatility, 

institutional investors are starting to take 

note as this asset class matures and gains 

mainstream acceptance.  

The increasing trading and applications 

of cryptocurrencies have given rise to 

a number of legal and  tax issues, with 

many yet to be satisfactorily resolved. As 

regulators around the globe struggle to 

keep pace with the challenges posed by 

these rapid advancements in technology, 

change will come, and it is therefore 

important for investors and coin issuers 

alike to be properly versed on the 

implications moving forward.   

First there was bitcoin…
Bitcoin was the first decentralised 

cryptocurrency to have been developed. 

The bitcoin blockchain comprises a series 

of blocks which record transactions between 

different addresses. The entire blockchain 

can be downloaded from the Internet and 

any interested party may study it as they 

wish. Unlike other fiat currencies, which can 

be devalued by monetary policy, there will 

only be 21 million bitcoins in this universe. 

What this means is that this digital token 

cannot be devalued by simply generating 

Business Interest
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A murky history…
Along with its merits, the anonymity of 

cryptocurrencies has also made this the 

payment method of choice for criminals 

and dark web users. This anonymity can 

be further enhanced by ‘tumblers’, which 

causes a mixing of cryptographic funds to 

further obfuscate the original source and the 

addresses involved in a transaction. As 

seen in the recent WannaCry ransomware 

attack, victims were instructed to make 

payment in bitcoin in exchange for unlocking 

their computers.  

There have been also some high profile cases 

of cryptocurrency exchanges being hacked, 

resulting in significant losses. The Tokyo-

based Mt Gox exchange was the world’s 

largest bitcoin exchange at the time it was 

hacked in 2014, leading to the exchange 

declaring bankruptcy. The Hong Kong-based 

exchange Bitfinex was also hacked in 2016, 

losing over US$70 million of digital currency. 

As such, regulators are looking to prevent 

further exploitation of cryptocurrencies.

Regulatory and tax 
considerations
While regulatory status of cryptocurrencies 

varies from country to country, the regulatory 

response tends towards a middling position – 

cryptocurrencies are generally not considered 

to be legal tender, though it is also not illegal 

to use them in transactions.  

However, the growing awareness and vendor 

acceptance of cryptocurrencies have led 

to increased analysis by central banks and 

regulators. There are early signs that the 

pendulum seems to be swinging towards 

cryptocurrencies being brought within the 

regulatory mainstream, though these are not 

without their challenges. 

Regulatory issues
Currently, the issue of a new token is generally 

regarded as not amounting to a ‘security’ for 

securities law purposes, and therefore falls 

outside of existing regulatory regimes. Similarly, 

ICOs are being conducted with comparatively 

light informational disclosures and none of the 

investor protection mechanisms, which are 

common for a standard IPO or debt issue.  

A key risk area is the manner which the 

individuals sponsoring an ICO are incentivised. 

It is common for sponsors to pre-mine a 

significant amount of the tokens which are 

issued and retain these as part of their incentive. 

The lack of regulation also means that there 

is little stopping a sponsor embarking on a 

pump-and-dump once the token is listed on 

a public cryptocurrency exchange (which can 

happen within days of an ICO). There is also 

the potential for price manipulation and trading 

on asymmetric information in a manner which 

would be insider trading if the tokens were 

securities. Regulators are certainly aware of the 

challenges presented by cryptocurrenices and 

are proceeding with caution.  

Income tax 
There are a significant number of tax issues 

associated with the trading of cryptocurrencies. 

The position of traders, who are not subject to 

a worldwide basis of taxation, requires close 

analysis. For example, a Singapore-based trader 

may be able to take a position that their frequent 

trades are not subject to local taxation as capital 

gains, given the current administrative position 

of the IRAS in relation to share trading gains 

made by individuals. However, if they choose 

to trade cryptocurrency on a Hong Kong 

based-exchange, a comprehensive double 

tax agreement is not in place between both 

countries. As such, the trader will be unable 

to assert that they are not permanently 

established in Hong Kong and, hence, exempt 

from tax on that basis.

    

Value added tax
The application of value added tax regimes 

to cryptocurrencies is another area of 

complexity. In Singapore, the IRAS regards 

the supply of cryptocurrency as a supply 

of services. If cryptocurrency is used as a 

mode of payment to a foreign supplier, the 

supply of the cryptocurrency is zero-rated. 

As the annual registration requirement in 

Singapore is S$1 million, the risk of double 

taxation should only be of concern to frequent 

or high-value traders. In similar jurisdictions 

where these issues arise, it is necessary to 

consider core propositions, such as whether 

a trader is carrying on a business of trading 

in cryptocurrency, and whether they have a 

sufficient jurisdictional nexus for indirect 

taxes to apply. The outcome is typically 

highly fact dependent.

Common reporting standard 
(CRS)
Modelled on the US Government’s Foreign 

Account Tax Compliance Act, the CRS is 

an international initiative for the automatic 

exchange of financial account information. 

This information flow is intended to ease the 

detection of offshore financial accounts by 

tax authorities and thus encourage higher 

levels of disclosure of offshore funds by 

taxpayers. An immediate question is whether 

the CRS reporting will apply to cryptocurrency 

exchanges. This ultimately depends upon 

whether a participating country regards these 
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exchanges as financial institutions. 

Perhaps the most troubling gap is that there 

is no way for CRS to apply to the reporting of 

a cryptocurrency which is held outside of the 

financial system. The bulk of bitcoin remains 

undetectable until they are converted into 

fiat currency on an exchange, or by way of 

an over-the-counter trade where funds are 

settled into a bank account. With this in mind, 

it is then little wonder that exchanges are now 

coming under increased scrutiny from an 

anti-money laundering and know your 

customer perspective.  

Moving forward
To invest into cryptocurrencies, it is important 

to remain up to date on the regulatory and 

tax developments as they unfold. One of 

the key decisions which needs to be made 

is which exchange cryptocurrency is to be 

bought and sold. The jurisdiction in which that 

exchange operates may represent a touch 

point sufficient to create a taxable nexus. This 

could lead to a range of potential disclosure, 

withholding and other tax-related implications. 

Investors must be savvy enough to reap the 

most out of their cryptocurrency investment.

A version of this article was 
first published in the October 
2017 issue of The Business 
Times Wealth Magazine. 
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Can employers be liable to 
ex-employees – danger of 
giving inaccurate references
It is common for a prospective employer to ask 

for a reference from a potential employee’s 

former employer. Whether to provide this 

reference, and what to say in this reference, 

is generally up to the discretion of the former 

employer. However, should the former employer 

decide to provide employment references, it 

must ensure that the reference is true and 

accurate, failing which it may be liable to pay 

millions of dollars to the ex-employee. This 

is precisely what happened in the recent 

Singapore Court of Appeal case of Ramesh s/o 

Krishnan v AXA Life Insurance Singapore Pte 

Ltd [2016] SGCA 47 (“Ramesh”).

The Court of Appeal in that case held that 

AXA Life Insurance Singapore Pte Ltd (“AXA”) 

had breached its duty of care in providing 

inaccurate information to the prospective 

employer. This mistake made AXA liable for 

over S$4 million. Therefore, it is very critical for 

an employer to be aware of the duties imposed 

on it under Singapore law, should it decide to 

provide employment references.  

Additionally, while it is generally up to the 

employer to decide whether it wishes to furnish 

an employment reference, in certain industries, 

such as the financial advisory and insurance 

industry, it can be obligatory for an employer 

to provide an employment reference. Such 

was the case in Ramesh which involved a 

suit against AXA by its former senior financial 

services director, whose job scope included 

acting as AXA’s agent for the purposes of 

soliciting and advising on life insurance 

applications and other products. For employers 

in these types of industries, it is all the more 

pertinent to be mindful of the duties that they 

are subject to when providing employment 

references. 

The implications of Ramesh s/o 
Krishnan v AXA Life Insurance 
Singapore Pte Ltd
In Ramesh, the Court of Appeal held that AXA 

was negligent as it had provided an “unfair or 

misleading” employment reference to Ramesh’s 

prospective employer. A key point to note in this 

case is that the facts contained in the reference 

provided by AXA were true. However, despite 

the statements being true, the reference was 

inaccurate because of the information that 

was left out. In other words, the Court decided 

that former employers should not be allowed 

to highlight only certain information in the 

employment reference in order to unfairly skew 

the image of the ex-employee presented to the 

prospective employer.

What does this mean for 
employers going forward?
Pursuant to the decision in Ramesh, employers, 

when providing employment references, are 

under a duty to provide references that are 

not only true, but also accurate. In the Court 

of Appeal’s own words, this means that “the 

reference, as a whole, must not be unfair 

or misleading”. 

Fortunately, a few guiding points may be 

gleaned from the decision in Ramesh to 

help employers craft the employment 

references provided:

1. As far as possible, employers should ensure 

that references provide a fair and unbiased 

picture of the ex-employee. The Court of 

Appeal stressed that “accuracy depends not 

only on what is said, but also on what is not 

said”. While employers are not expected 

A guide to employment references: 
What’s the right thing to say? 

Business Interest
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to disclose everything they know about 

an ex-employee, they are “expected to 

disclose whatever is relevant and relates to 

information that has already been disclosed, 

where withholding such information would 

render the disclosed information incomplete, 

inaccurate or unfair.”

2. Any assessment criteria referred to in the 

employment reference should be reflective 

of the assessment criteria used to evaluate 

the employee during his/her employment. 

For example, in Ramesh, the Court held 

that AXA’s use of the 13-month measure to 

calculate the persistency ratio (a ratio that 

shows the quality of an adviser’s sales) 

of regular premium insurance policies 

was “misleading and unfair” because 

the employee was assessed using the 

19-month measure during the period of his 

employment. The difference in assessment 

criteria was relevant because the Court 

found that the reported persistency ratio 

can “differ greatly”, depending on which 

measure is employed.

3. Where the prospective employer makes 

attempts to seek further information on the 

employment reference, the former employer 

should carefully consider whether to provide 

such further information. This is because 

a former employer has a duty to provide 

further information or clarification to the 

prospective employer, where withholding 

such information would render the disclosed 

information “incomplete, inaccurate or 

unfair”.

4. An employer should be mindful of the words 

used in describing the ex-employee in any 

employment reference. This is because 

the stronger the words used, and the 

greater the gravity of any adverse remark 

contained in a reference, the more closely 

the employer’s acts will be scrutinised to 

ensure that reasonable care was taken 

to ascertain the truth and accuracy of the 

facts used to support that remark, and 

the fairness and reasonableness of any 

expressed opinion based on those facts.

At this point, an employer may be tempted 

to simply include in its employment contracts 

a term which excludes any potential liability 

it may face for negligence in relation to 

the provision of employment references. 

However, such a term would have to pass the 

reasonableness test set out in section 3 of 

the Unfair Contract Terms Act (Cap 396, 1994 

Rev Ed) (“UCTA”), and one of the factors 

in determining reasonableness, as listed in 

the UCTA, is the “strength of the bargaining 

positions of the parties relative to each other”. 

In this regard, the Court of Appeal in Ramesh 

had set out three factors which, in its opinion, 

justified the requirement of an employer to 

give a true and accurate reference:

1. The potential harm that may be caused to 

the employee by a negligently prepared 

reference;

2. The “inevitable inclination” that an employer 

may have to damage the prospects of an 

employee who might be about to, or has 

already joined a competitor; and

3. The “inability of an employee to safeguard 

his own position adequately”.

In light of the Court’s observations in Ramesh, 

there is a risk that an exclusion clause in 

an employment contract to exclude liability 

for negligence in relation to employment 

references provided may be struck down by 

the Courts for failing the reasonableness 

test under section 3 of the UCTA. As such, it 

remains important for employers to be aware 

of the requirements imposed on them when 

issuing employment references.

It also bears noting that while it is settled 

law in Singapore that an employer owes an 

ex-employee a duty of care, it has yet to 

be considered by the Courts as to whether 

the employer also owes a duty of care to 

a prospective employer to provide a true 

and accurate reference regarding the ex-

employee. How liable would an employer be 

if the glowing reference it provided of an ex-

employee turns out to be an over-sell? 

Under Singapore law, it is accepted that 

where A can be taken to have voluntarily 

assumed responsibility in relation to advice 

provided by A, A would owe a duty of care 

to B in relation to the provision of that advice. 

Thus, the key to the question appears to be 

whether the employer can be said to have 

“voluntarily assumed responsibility” in 

relation to the information provided in the 

employment reference. 

In the meantime, while we await a case 

to come before the Courts for a definitive 

decision on this issue, a prudent way for 

employers to protect their interests when 

providing references is to include a clause 

in the reference to expressly disclaim any 

assumption of responsibility in relation to the 

content therein. This would allow employers 

to minimise the risk of being held liable for 

negligence vis-à-vis the recipients of the 

employment references provided.

An employer should be 
mindful of the words used in 
describing the ex-employee 
in any employment reference.
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O n 6 December 2017 the Hong Kong 

Securities and Futures Commission 

(‘SFC’) released its quarterly report 

covering the period from 1 July to 30 September 

2017. The report provides an overview of 

regulatory developments in the relevant period, 

which are highlighted and discussed below. A 

notable development is the increased focus on 

finance in the digital realm. 

Intermediaries 
• The number of licensees and registrants of 

regulated activities, including the number of 

licensed corporations, grew to record number of 

43,976, while 2,128 license applications have 

been received by the SFC in this third quarter of 

2017, down 6% from the same quarter last year.

• Although the Manager-in-Charge regime 

(MIC) came into effect on 18 April, some of its 

reporting and compliance requirements came 

into effect only in the third quarter of 2017. 

Licensed corporations were required to submit 

organisational charts outlining the MICs and 

their responsible areas by 17 July. In addition, 

MICs of overall management oversight (e.g. 

CEO) and key business line (e.g. CIO) who were 

not already responsible officers were required to 

apply to become responsible officers (‘ROs’) by 

16 October. 

Summary of Hong Kong SFC
quarterly report - 
July to September 2017

Business Interest

 As a refresher, the MIC regime aims to make 

senior management accountable for the 

supervision over, and mistakes of employees 

in, licensed corporations. To this end MICs 

must be appointed to oversee one of the 8 

“Core Functions”, alongside other reporting 

requirements. The MIC regime includes MICs as 

part of senior management, in addition to ROs 

and directors. MICs, who need not be licensed 

persons or ROs, are therefore now regulated 

by the SFC under the Securities and Futures 

Ordinance. This makes it difficult for unlicensed 

individuals who control the company to hire a 

powerless RO to shoulder the consequences of 

their management. Further, the MIC regime states 

that the MICs of overall management oversight 

and the key business line, generally considered 

to be the CEO and CIO respectively, must also 

be ROs. This ensures that the ROs of a licensed 

corporation, rather than being fronts, must 

actually supervise its most important activities.

• In light of the growing prevalence of Fintech, 

the SFC announced in September the launch of 

a “Regulatory Sandbox” in which both licensed 

corporations and start-ups that intend to carry 

on a regulated activity by means of innovative 

technologies must first do so within a confined 

regulatory environment. In practice, this means 

the qualified firms will be subject to several initial 

licensing conditions, such as limited types of 

clients and disclosures to clients that they are 

operating in such a “Sandbox”. Once the SFC 

 is satisfied, the relevant firm may exit the 

Sandbox and operate on the same basis as other 

 licensed corporations. 

• As internet trading becomes the norm, operators 

of such internet trading platforms must be aware 

of hacking risks. In October the SFC published 

guidelines on industry good practices for IT 

risk management and cybersecurity, such as 

implementing two-factor authentication for 

clients to login to their trading accounts. Failure 

to follow such good practices may reflect 

poorly on the licensed corporation’s fitness and 

properness to be so licensed and registered. 

• With the sudden boom in cryptocurrency 

value and usage, the SFC issued a statement 

in September clarifying that digital tokens 

sold under initial coin offerings (‘ICOs’) may 

be regarded as securities and subject to 

SFC regulation. Further, the SFC cautioned 

investors about the risk of frauds committed by 

way of ICOs.  

• The SFC also proposed certain changes to 

be made to the regulatory capital regime 

for licensed corporations engaged in OTC 

derivatives activities, for instance suggesting 

a HK$1 billion tangible capital and HK$156 

million liquid capital requirement for OTC 

derivatives dealing activity. 

Investment Products 
• This quarter the SFC authorised 32 collective 

investment schemes on offer to the public, 

bringing the total to 2,772. 

• By the end of the quarter, there was a total 

of 61 Renminbi-denominated unlisted funds 

and 26 exchange-traded funds investing 

onshore in the Mainland securities markets, 

together managing roughly RMB41.2 billion. 

These funds primarily invest on the Mainland 

through the RQFII quota, Stock Connect and 

the Bond Connect, which has provided offshore 

institutional investors with access to the China 

Interbank Bond Market since 3 July 2017.  
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• A memorandum of understanding on mutual 

recognition of funds (‘MRF’) has been 

signed between the SFC and France’s 

securities regulator. This allows eligible 

domestic funds to be distributed in the 

other market through a streamlined and 

more permissive vetting process. A similar 

MRF regime between the Mainland and 

Hong Kong came into effect in December 

2015: as of the end of this quarter, a total 

of 50 Mainland funds have been approved 

for distribution in Hong Kong, while 8 

Hong Kong funds have been approved for 

distribution on the Mainland.

• Since consultations began in 2014, 

the fund industry has been awaiting 

the implementation of the open-ended 

fund company structure in Hong Kong. 

This is now planned for 2018. The SFC 

structure will allow investment funds to be 

established in corporate form alongside 

the current unit trust form and in line with 

global industry trends. 28 August marked 

the conclusion of the SFC’s latest public 

consultation on this topic. 

• In August, the SFC concluded a 3-month 

public consultation on proposed guidelines 

for licensed persons when conducting 

regulated activities in providing order 

execution, distribution and advisory 

services regarding investment products 

via online platforms. The proposed 

guidelines will also clarify how the 

suitability requirement (i.e. that a 

recommendation of an investment product 

is suitable to the client to which such 

recommendation is made in terms of the 

complexity of the product relative to the 

sophistication of the client) would operate 

in an online environment, especially if the 

recommendation is automated (also known 

as “robo-advice”).

Listings and Takeovers
• During the quarter, the SFC reviewed 110 

new listing applications, a record high under 

the dual filing regime.

• In September the conclusions of a joint 

consultation between the SFC and Hong 

Kong Stock Exchange (‘SEHK’) were 

published. Among other findings, the 

consultation clarified the role of the SFC 

as the statutory regulator of SEHK. While it 

affirmed SEHK as the front-line regulator of 

all listing applications, it stated that where 

a listing applicant raises concerns under 

the Securities and Futures (Stock Market 

Listing) Rules, the SFC may intervene and 

communicate directly with the applicant to 

assess its suitability for listing. This is in 

contrast with its traditional position in taking 

a back-seat and deferring to SEHK as the 

first gatekeeper and single point of contact 

for listing. 

 Further, the consultation conclusions 

resolved to establish a Listing Policy Panel 

which will serve as an external advisory, 

consultative and steering body composed 

of senior representatives from both the SFC 

and SEHK in order to centralise and better 

coordinate policy development. 

• On July 3, the mandatory electronic filing 

regime under Part XV of the SFO came into 

effect. Disclosure of Interest notices must 

now be filed electronically. 

• An important ruling by the Takeovers Panel 

in May 2017 in connection with Television 

Broadcasts Limited’s share buyback 

proposal was subsequently overruled in 

October. The central issue is whether the 

scale-back voting provisions in Schedule 

1 of the Broadcasting Ordinance (which 

limit the votes of non-local shareholders to 

only account for 49% of votes cast) take 

precedence over Principle 1 of the Takeovers 

Code (which requires all shareholders to be 

treated even-handedly and all shareholders 

of the same class to be treated similarly). 

The Court of First Instance held that by its 

own language, the Broadcasting Ordinance 

has supremacy over the Takeovers Code 

in order to ensure that a free-TV licensee’s 

decisions are made and approved by a 

majority of persons ordinarily resident in 

Hong Kong.   

Enforcement
• The SFC has been active in bringing cases 

before the Hong Kong courts. The Court 

of First Instance disqualified the former 

chairman of a Hong Kong-listed energy 

company from being a director or from 

managing any listed or unlisted corporation 

in Hong Kong for 8 years for breaches of 

his duties as director, and ordered him to 

procure payment of outstanding receivables 

due to the listed company from its Beijing-

based parent company. 

• In other enforcement proceedings, licensed 

intermediates and their officers have been 

ordered to pay compensation to investors 

adversely affected by insider dealing, 

convicted for marketing in Hong Kong 

the brokerage services of its unlicensed 

overseas parent, misrepresenting her 

information on her license application to the 

SFC or for carrying on a regulated activity 

(asset management) without a license. 

• In terms of disciplinary actions, the SFC 

publicly censured and imposed a 24-month 

cold shoulder order against an individual 

for breaching the Takeovers Code by failing 

to make a mandatory general offer when 

he bought over 30% of the shares of a 

listed company, and another received a 

lifelong ban from re-entering the industry for 

conducting unauthorized transactions in a 

client’s account.  

Daniel Tang
HOng KOng
daniel.tang@withersworldwide.com
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W arranty and indemnity insurance 

(W&I) is an insurance product 

that is tailored to protect either 

the buyer or a seller in an M&A transaction 

from the financial loss that arises from a 

breach of representations and warranties 

given by a seller in a sale and purchase 

agreement (SPA).

Whilst a W&I policy is usually tailored to be 

as back-to-back with the SPA as possible, the 

W&I policy is flexible and provides a buyer the 

ability to improve their recourse in respect of 

a SPA, for instance by extending claim time 

periods and/or simplifying recourse to one 

point (the insurer) when there are a number 

of sellers.

However, there are going to be some gaps 

in coverage between the W&I policy and the 

SPA terms. We see this on many deals and on 

a recent W&I policy that we negotiated for a 

hospitality asset, we were reminded of 

this again.

The existence of coverage gaps is problematic 

for all contracting parties and the utility 

of a W&I policy will be eroded.  From the 

buyer’s perspective, where the parties have 

agreed that the W&I policy is the buyer’s sole 

recourse, any coverage gap will be a buyer 

cost. From a seller’s perspective, a coverage 

gap compromises any clean exit they desired.

We set out below some of more common 

coverage gaps that we see.

Inherent differences
W&I insurers will not generally provide cover 

for the following:

• Known matters – Fundamental to any 

insurance contract is the insured’s duty to 

disclose what they know that is relevant to the 

risks they seek coverage for.

• Specific indemnities (for known issues) 
– Specific insurance products are available 

to deal with such matters (For example, tax 

indemnity, litigation and environmental).

• Fraud and deliberate non-disclosure – Seller 

fraud will usually be covered in a buyer’s 

 W&I policy.  

• Forecasts, forward-looking statements, 
projections and estimates – Warranties are 

factual statements around what has occurred.  

Insurers are unwilling to cover a warranty to the 

extent it relates to future matters.

• Warranties drafted too broadly – Each 

warranty must clearly articulate the subject 

matter, and insurers may apply an interpretation 

to narrow the warranty for policy purposes.

• Covenants, undertakings or performance 
obligations – An obligation in the SPA is not an 

insurable risk.

• Tax “avoidance” – This is never insurable.

• Uninsurable fines and penalties – Some 

countries prohibit insurance for certain criminal 

and like conduct.

• Purchase price adjustments – The adjustment 

mechanisms around completion accounts are 

not insurable. 

Some insurers will also not cover other specific 

matters including:

• Undiligenced transfer pricing risks 

– Where a party has not conducted sufficient or 

any due diligence on the target.

• Consequential loss (with some exceptions) 
– It is usual for SPAs to exclude these types of 

loss, and so a W&I policy will too.

• Collectability of accounts receivable – 

Treated like a future matter. 

• Pension underfunding – Insurers will 

 not underwrite the target’s employee 

 pension plans. 

Warranty and indemnity insurance 
is a crucial consideration in an 
M&A transaction. Here’s how you 
can mind the gap.

Business Interest
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Specific differences
The specifics of the deal may also give rise 

to differences leading to coverage gaps. 

These arise in a number of ways, and we 

focus on a few common types below. 

Tipping retentions
A typical SPA includes an aggregate claims 

threshold (or “claims basket”) which must be 

reached before the seller is liable for loss.  

Usually the seller is only liable for loss in 

excess of that claims threshold, but SPAs 

can provide that once the aggregate claims 

threshold is reached, the seller is liable for 

the full amount of loss suffered and not just 

the amount in excess of the claims threshold. 

 

A similar process can happen in the context 

of a W&I policy. For example, say a W&I 

policy has a fixed retention of $100 and 

the insured claims covered losses totalling 

$120, then the insurer will pay $20 (being 

the amount of loss in excess of the $100 

retention) and the insured bears the first 

$100 (as a deductible). If in the same 

scenario the retention was a fully tipping 

retention, then the insurer will pay the 

full $120.

If the W&I policy does not mirror the SPA this 

then will be an unrecoverable amount that 

an insured buyer must bear. Practice varies 

between insurers.

Coverage between signing and completion
A typical W&I policy provides coverage for a 

breach of signing warranties between signing 

and completion, a breach of completion 

warranties from completion, but will not 

provide coverage for a breach arising between 

signing and completion of completion 

warranties (“new breaches”).

Insurer practice around this type of coverage 

varies and will depend on a range of factors 

including the time frame between signing and 

completion (the shorter the better), a right of 

a seller to disclose against the completion 

warranties prior to completion (this is not 

usually a feature of Australian transactions), 

and the ability for an (insured) buyer to 

terminate the SPA prior to completion.

Closing the gap
There are actions that the parties can take 

that can address the coverage gaps and 

maximise the effectiveness of a W&I policy. 

These include:

• Proper quality due diligence and proper 
disclosure process – Insurers expect 

a reasonable level of due diligence and 

disclosure to have occurred in relation to the 

M&A transaction. This is technically required 

by the insured’s duty of disclosure and is 

practically required for the insurer to conduct 

their underwriting. The better the quality 

of the due diligence and the disclosure 

process, the better the information for the 

insurer to analyse and more accurately price 

the risk.

• Arms length dealings and reputable 
professional advisers on each side – 

The more robust the general transaction 

negotiation methodology is between the 

parties, the more comfortable the insurer will 

be that the information provided is full and 

fair and that the warranties and indemnities 

the insurer is being asked to insure reflect a 

position that more clearly reflects the risks 

being assumed. 

• Warranties being properly and 
thoughtfully drafted – It is important to 

phrase warranties clearly and concisely to 

correctly articulate the matter they relate 

to and ensure they are proper statements 

of fact or circumstance. The better the 

warranties are drafted, the less likely 

the insurer will include exclusions in the 

W&I policy and the better and clearer the 

coverage provided.

If the above matters are not handled well, 

then, in our experience, it costs the parties 

time and money and maybe even kill the deal.  

It is clear that when insureds are looking at their 

W&I insurance options, they should turn to their 

specialist W&I insurance broker, their lawyer 

and/or their financial adviser. They can minimise 

the coverage gap and this can mean valuable 

results for the client – a much higher quality W&I 

policy and likely for a lower premium.

So, get in touch with your W&I experts… and 

mind the gap.

If the matters are not 
handled well, then, in our 
experience, it costs the 
parties time and money and 
maybe even kill the deal.



Have entrustment loans in 
China become obsolete?

Enterprises (issued on September 23, 1996) 

(the “1996 Interpretation”), which stipulates 

that “loan contracts between (non-financial) 

enterprises that are in violation with relevant 

financial laws and regulations shall be 

invalid”. Although the 1996 Interpretation 

does not explicitly state what financial laws 

and regulations are to govern the validity 

of lending between companies, Articles 

61 and 73 of the General Rules on Loans 

(promulgated by the People’s Bank of China 

on June 28, 1996), which prohibited direct 

lending between non-banking entities, had 

been applied and referred to as the legal 

basis for prohibiting inter-company lending.  

As a result of the previous restrictions on 

private lending/borrowing, the use of 

Entrustment Loans versus 
Inter-company Lending
Prior to the Supreme People’s Court of 

the PRC’s (“SPC”) promulgation of the 

Provisions of the Supreme People’s 

Court on Several Issues concerning the 

Application of Law in the Trial of Private 

Lending Cases in August 2015 (effective 

as of September 1, 2015) (the “2015 
Provisions”), the validity of private lending 

contracts signed between non-financial 

entities has always been questionable. 

Traditionally, the SPC has adhered strictly 

to its interpretation in the SPC Reply on 

How to Deal with Failure in Repaying Loans 

by Borrowers of Loan Contracts between 
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banks’ off-balance sheet vehicles, such 

as entrustment loans, has emerged as an 

alternative source of lending in China. 

An entrustment loan involves a bank acting as 

an agent of entrusted funds from a depositor 

company, and then lending the entrusted funds 

to a borrower designated by the depositor 

company. The entrusted bank is responsible for 

the collection of principal and any interest, for 

which it charges a handling fee, but does not 

undertake any of the loan risk, which remains 

with the depositor company.  

The prohibition against private lending has 

now been lifted under Article 11 of the 2015 

Provisions. It is clear that, subject to limited 

exceptions, an inter-company loan agreement 

for the purpose of production or business 

operations shall in principle be held valid by 

the people’s courts. With the recognition of 

validity of inter-company loan agreements, it 

becomes a question of whether entrustment 

loans have become obsolete.

According to the Reports on the Statistical 

Data of Social Financing Scale issued by the 

People’s Bank of China in 2016, the balance 

of entrustment loans was RMB13.2 trillion 

with an increase of 19.8% and in the first half 

of 2017, the balance of entrustment loans 

was RMB598.8 billion, which was RMB447.7 

billion less compared to the figures of the 

same period in 2016. From such figures, it is 

difficult to decipher whether there has been a 

significant decline in entrustment loan in terms 

of amount of money since the enforcement of 

the 2015 Provisions.  

Furthermore, the validity of an inter-company 

loan agreement can still be challenged if the 

following circumstances, as set out under 

Article 52 of the PRC Contract Law and Article 

14 of the 2015 Provisions, are triggered:

Under Article 14 of the 2015 Provisions, an 

inter-company loan agreement is deemed 

invalid if: 

(1) an enterprise’s credit funds are 

fraudulently obtained from financial 

institutions and are then lent to a 

borrower with high interest;   

(2) an enterprise’s loans are obtained from 

other companies or are raised from 

employees of a company, which are then 

lent to a borrower to make profit; 

(3) the lender knows in advance that the loan 

will be used for illegal activities, but still 

provides the loan; 

(4) the contract violates public order or good 

customs; or 

(5) the loan is in violation of 

 mandatory provisions of laws and 

administrative regulations.

Under Article 52 of the PRC Contract Law, a 

contract is deemed invalid if:  

(a) the use of fraud or coercion by one party 

damages the interests of the State;

(b) malicious collusion is conducted to 

damage the interests of the State, a 

collective or a third party; 

(c) an illegitimate purpose is concealed under 

the guise of legitimate acts;

(d) there is detriment to public interests; or 

(e) it violates any mandatory provisions of law 

and administrative regulations. 

Based on items (5) and (e) above, the SPC 

would no longer determine the validity of 

private loan contracts based on the relevant 

financial laws and regulations, but instead, 

39



We provide market leading advice in these key areas of focus across Asia-Pacific:

Banking and finance

Corporate

Hotels

Project finance

Property

Tax

Technology

Mergers and acquisitions

Structuring

Sports

Intellectual property

Funds

Insurance and professional indemnity

Restructuring

Litigation and arbitration

Employment

Charities/Education

Family

Insolvency

White collar crime/Criminal law

If you would like to discuss further how we can help, please email Roy Ang (Regional Marketing & Business Development Manager) 
at apac.enquiries@witherskhattarwong.com

Hong Kong | Singapore | Tokyo | Sydney | British Virgin Islands | London | Geneva | Milan | Padua | 
New York | Greenwich | New Haven | Los Angeles | Rancho Santa Fe | San Diego | San Francisco 

the mandatory provisions of laws and 

administrative regulations. Consequently, the 

Chinese courts will not consider the General 

Rules on Loans when determining the validity 

of private loan contracts, as the General 

Rules on Loans are departmental rules, which 

are lower than administrative regulations in 

the PRC law hierarchy. As such, this poses 

the issue of whether there are any other 

“mandatory provisions of law or administrative 

regulations”, which would prohibit or invalidate 

inter-company loans in any event. 

For example, the Measures for Clampdown 

of Illegal Financial Institutions and Illegal 

Financial Business Activities issued by the 

State Council (revised on January 8, 2011, 

the “State Council Measures”), which are 

administrative regulations, prohibit illegal 

granting of loans by non-financial institutions 

without defining what “illegal granting of loans” 

means. Therefore, it at least cannot be fully 

excluded whether inter-company loans could 

be deemed as “illegal granting of loans” in 

violation of the State Council Measures, and 

thus be caught as a violation of administrative 

regulations and then an invalidity case under 

the 2015 Provisions. 

Moreover, due to the different functions of 

the SPC and administrative authorities, such 

authorities may apply different criteria when 

deciding on the legality of inter-company 

lending. This could lead to contradictory 

results and legal uncertainty. The SPC does 

not decide whether the activities of the 

companies involved in the private lending 

violate the relevant financial regulations 

and only evaluates the validity of the inter-

company loan contract. Even if the inter-

company loan contract is valid, there is still 

the possibility that, at the discretion of 

the financial administrative authority, the 

company granting the loan might be deemed 

violating the administrative regulations by 

granting the loan without proper license.  

Due to these reasons, entrustment loans 

involving licensed PRC banks are still used 

when implementing inter-company lending 

arrangements, despite the legalisation 

of inter-company loans. Furthermore, 

compared to inter-company loans, the 

entrustment loans are better for tax 

verification and auditing perspectives as 

banks can provide more compliant and 

detailed documents and information.  

Joyce He
Hong kong
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